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Abstract

Article 14(6) of the International 
Covenant on Civil and Political Rights 
and Article 3 of Protocol No. 7 to the 
Convention for the Protection of Human 
Rights and Fundamental Freedoms 
provide for the right to compensation for 
miscarriage of justice. Case law from 
the European Court of Human Rights 
shows that many European countries 
have schemes in place to compensate 
people who have been wrongfully 
convicted or suffered a miscarriage of 
justice. However, compensation is one 
of the measures to deal with wrongful 
convictions or miscarriages of justice. 
Case law and practice from Scotland 
show that some people have been 
wrongfully convicted or have suffered 
miscarriages of justice. In order to 
address cases of wrongful convictions 
or miscarriages of justice, the Scottish 
Government established the Scottish 
Criminal Cases Review Commission 
with the mandate to refer cases to the 
High Court where it believes that a 
miscarriage of justice may have occurred 
and it is in the interests of justice to make 
such a reference. After a conviction 
has been reversed or an accused has 
been acquitted, there may be a need 
for him or her to be compensated for 
the wrongful conviction or miscarriage 
of justice. It is against that background 
that the Scottish Government operates 
a compensation scheme for those who 
have been wrongfully convicted or who 
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have suffered a miscarriage of justice. The purpose of this article is to assess these measures 
in place which are aimed at dealing with the issue of wrongful convictions or miscarriage of 
justice. The discussion shows that it is difficult for a person to be compensated for wrongful 
conviction or miscarriage of justice in Scotland and the author relies on, inter alia, case law 
from the European Court of Human Rights to recommend that Scotland may have to adopt 
a more flexible compensation scheme.

Keywords: miscarriage of justice; wrongful conviction; Scotland

1  INTRODUCTION

Article 14(6) of the International Covenant on Civil and Political Rights (ICCPR)1 provides 
that:

When a person has by a final decision been convicted of a criminal offence and when 
subsequently his conviction has been reversed or he has been pardoned on the ground that a 
new or newly discovered fact shows conclusively that there has been a miscarriage of justice, 
the person who has suffered punishment as a result of such conviction shall be compensated 
according to law, unless it is proved that the non-disclosure of the unknown fact in time is 
wholly or partly attributable to him.

Likewise, Article 3 of Protocol No. 7 to the Convention for the Protection of Human Rights and 
Fundamental Freedoms2 provides that

When a person has by a final decision been convicted of a criminal offence and when 
subsequently his conviction has been reversed, or he has been pardoned, on the ground 
that a new or newly discovered fact shows conclusively that there has been a miscarriage 
of justice, the person who has suffered punishment as a result of such conviction shall be 
compensated according to the law or the practice of the State concerned, unless it is proved 
that the non-disclosure of the unknown fact in time is wholly or partly attributable to him.

Jurisprudence from the European Court of Human Rights shows that many European countries 
have compensation schemes for people who have been wrongfully convicted or suffered a 
miscarriage of justice.3 However, the United Kingdom is yet to ratify Protocol No. 7 to the 
Convention for the Protection of Human Rights and Fundamental Freedoms and this means 
that it is not part of the United Kingdom law.4 Article 14(6) of the ICCPR is limited to wrongful 

1 Adopted 16 December 1966, United Nations, Treaty Series, vol. 999, 171.
2 Protocol No. 7 to the Convention for the Protection of Human Rights and Fundamental Freedoms, Treaty 

117.
3 Allen v The United Kingdom (Application no. 25424/09) (12 July 2013) paras 73–77; O v Norway (Application 

No. 29327/95) (11 February 2003).
4 See Bateman & Anor, R (on the application of) v Secretary of State for the Home Department [1994] EWCA 

Civ 36 (17 May 1994) para 12 (mentioning that the United Kingdom has never ratified the Protocol). See also 
Mullen, R (on the application of) v Secretary of State for the Home Department [2004] UKHL 18 (29 April 
2004) para 5 (on the domestication of Article 14(6) of the ICCPR). 
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convictions.5 However, in criminal matters, it is not uncommon to find cases where the offender 
was not aggrieved by the conviction but was aggrieved by the sentence imposed on him/her. In 
this case, he/she may wish to have the sentence revised and an appropriate sentence imposed. 
In Regina v Connor & Anor,6 Lord Steyn observed that “[n]owadays we know that the risk 
of a miscarriage of justice, a concept requiring no explanation is ever present”.7 The Judicial 
Committee of the Privy Council observed that criminal law cases show that “mistakes have 
occurred in the past and it would be naïve to suppose that they will not occur in the future”.8 It 
is therefore important that mechanisms are put in place to prevent and also deal with wrongful 
convictions or miscarriages of justice. This explains why the Scottish Criminal Cases Review 
Commission was established.9 After a conviction has been reversed or an accused has been 
acquitted, there may be a need for him or her to be compensated for the wrongful conviction 
or miscarriage of justice. It is against that background that the Scottish government operates 
a compensation scheme for those who have been wrongfully convicted or who have suffered 
a miscarriage of justice. The government also, inter alia, funds some of the activities of a 
non-governmental organisation which helps people with their applications to have wrongful 
convictions or miscarriages of justice addressed.10  The purpose of this article is to assess 
these measures in place which are aimed at dealing with the issue of wrongful convictions 
or miscarriage of justice. It is beyond the scope of this article to discuss measures in place to 
deal with wrongful convictions in England and Wales.11 The discussion starts with the Scottish 
Criminal Cases Review Commission.

2  THE ESTABLISHMENT OF THE SCOTTISH CRIMINAL CASES REVIEW   
 COMMISSION 

The Scottish Criminal Cases Review Commission, (the Commission), was established under 
section 194A of the Criminal Procedure Act 1995 (Scotland).12 The Commission is independent 
of the executive and the courts.13 Section 194B of the Act provides for the circumstances in 

5  In Mullen, R (on the application of) v Secretary of State for the Home Department para 4, the House of Lords 
(Lord Bingham) observed that “[t]he expression ‘wrongful convictions’ is not a legal term of art and it has 
no settled meaning. Plainly the expression includes the conviction of those who are innocent of the crime 
of which they have been convicted. But in ordinary parlance the expression would, I think, be extended to 
those who, whether guilty or not, should clearly not have been convicted at their trials. It is impossible and 
unnecessary to identify the manifold reasons why a defendant may be convicted when he should not have 
been. It may be because the evidence against him was fabricated or perjured. It may be because flawed expert 
evidence was relied on to secure conviction. It may be because evidence helpful to the defence was concealed 
or withheld. It may be because the jury was the subject of malicious interference. It may be because of 
judicial unfairness or misdirection. In cases of this kind, it may, or more often may not, be possible to say 
that a defendant is innocent, but it is possible to say that he has been wrongly convicted. The common factor 
in such cases is that something has gone seriously wrong in the investigation of the offence or the conduct of 
the trial, resulting in the conviction of someone who should not have been convicted.”

6 Regina v Connor & Anor [2004] UKHL 2 (22 January 2004).
7 Regina v Connor & Anor, para 4.
8 McDonald v Her Majesty’s Advocate (The High Court of Justiciary Scotland) [2008] UKPC 46 (16 October 

2008) para 61.
9 McDonald v Her Majesty’s Advocate (The High Court of Justiciary Scotland) para 61. Apart from the 

Commission, there are other mechanisms in place to minimise wrongful convictions, see McDonald & Ors 
v Her Majesty’s Advocate [2007] ScotHC HCJAC_75 (21 December 2007) paras 25–27.

10 See Miscarriages of Justice Organisation at https://mojoscotland.org/about/ 
11 For some of the activities and functions of the Criminal Case Review Commission in England and Wales, 

see, for example, Cleeland, R (On the Application Of) v Criminal Cases Review Commission [2022] EWCA 
Civ 5 (11 January 2022); Walker, R. v [2021] EWCA Crim 1956 (17 December 2021); Allen & Ors v Post 
Office Ltd & Anor [2021] EWCA Crim 1874 (10 December 2021).

12 Criminal Procedure (Scotland) Act 1995, c 46.
13 Megrahi v Her Majesty’s Advocate [2008] ScotHC HCJAC_58 (15 October 2008) para 71.
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which the Commission can refer cases to the High Court.14 It is to the effect that:

(1) The Commission on the consideration of any conviction of a person or of the sentence 
(other than sentence of death) passed on a person who has been convicted on indictment 
or complaint may, if they think fit, at any time, and whether or not an appeal against such 
conviction or sentence has previously been heard and determined by the High Court or the 
Sheriff Appeal Court, refer the whole case to the High Court and the case shall be heard and 
determined, subject to any directions the High Court may make, as if it were an appeal under 
Part VIII or, as the case may be, Part X of this Act.

(2) The power of the Commission under this section to refer to the High Court the case of 
a person convicted shall be exercisable whether or not that person has petitioned for the 
exercise of Her Majesty’s prerogative of mercy.

(3) This section shall apply in relation to a finding under section 55(2) and an order under 
section 57(2) of this Act as it applies, respectively, in relation to a conviction and a sentence.

For the purposes of section 194B, a person includes a person who is deceased.15 Section 194C of 
the Act provides for two grounds on which the Commission may refer a case to the High Court. 
These grounds are that: “(a) that a miscarriage of justice may have occurred; and (b) that it is in 
the interests of justice that a reference should be made.” In other words, both grounds must be 
in place. If the Commission is of the view that a miscarriage of justice may have occurred but 
that it is not in the interests of justice to refer the matter to the High Court, then it will not make 
a reference. An offender can only submit an application to the Commission “after the appeals 
process has been exhausted, or where no appeal has been taken timeously”.16 The Commission 
is better placed than the Court to examine in detail the evidence that came to the attention of 
the offender after his/her conviction.17 A successful reference from the Commission to the High 
Court enables the High Court to review its decision relating to conviction or sentence.18 It is 
necessary to take a look at the mandate of the Commission in detail.

2 1  Mandate of the Commission

As mentioned above, section 194C of the Act provides for two grounds on which the Commission 
may refer a case to the High Court. These grounds are: “(a) that a miscarriage of justice may 
have occurred; and (b) that it is in the interests of justice that a reference should be made.” 
In Petition-Scottish Criminal Case Review Commission in Terms of Section 194D(3) of the 
Criminal Procedure (Scotland) Act 1995 for An Opinion of The Court,19 the High Court held 

14 For a brief history of the establishment of the Commission, see The Scottish Criminal Cases Review 
Commission for an Order in Terms of Section 1941 of the Criminal Procedure (Scotland) Act 1995 Requiring 
Production [2000] ScotHC 115 (29 August 2000) paras 5–7.

15 Section 194B(4).
16 Cobanoglu, Petition to the Nobile Officium [2012] ScotHC HCJAC_35 (08 March 2012) para 24. See also 

McWilliam v Her Majesty’s Advocate [2002] ScotHC 43 (04 April 2002) para 4. Some people do not appeal 
against their convictions and approach the Commission after the period within which they should have 
appealed had expired, see, for example, McInnes v Her Majesty’s Advocate [2008] ScotHC HCJAC_53 (26 
September 2008). Others approach the Commission after their appeals were unsuccessful; see, for example, 
Gilmour v Her Majesty’s Advocate [2006] ScotHC HCJAC_73 (04 October 2006).

17 Wendy Knowles or Graham v Her Majesty’s Advocate [2013] ScotHC HCJAC_149 (24 October 2013) para 
13.

18 Macklin v Her Majesty’s Advocate (Scotland) [2015] UKSC 77 (16 December 2015) para 6.
19 Petition- Scottish Criminal Case Review Commission in Terms of Section 194D(3) of the Criminal Procedure 

(Scotland) Act 1995 for An Opinion of The Court [2001] ScotHC 62 (25th July 2001).
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that:

The scope of the investigations which the Commission undertake must be geared to the due 
performance of the duty which Parliament has laid on them. Under Section 194C they may 
refer a case to this court where they believe ‘that a miscarriage of justice may have occurred’ 
and that it is in the interests of justice to make a reference … [T]he Commission’s role is not 
to determine whether a miscarriage of justice has occurred: that is a matter for this court. 
The Commission’s role is to decide whether or not they believe that a miscarriage may have 
occurred in the case. And they may properly believe that there may have been a miscarriage in 
a case where, ultimately, this court – perhaps after fuller argument and investigation – decides 
that there was in fact no such miscarriage of justice.20

Put differently, whether there was a miscarriage of justice is a question that must be answered 
by the Court and not the Commission. However, the Act does not define or describe the concept 
of “miscarriage of justice.” In Harper v Her Majesty’s Advocate21 the High Court held that:

Before this court can disturb a conviction in referral proceedings …, it is necessary for us to 
identify the existence of a miscarriage of justice. The statutory provisions do not, of course, 
elaborate what may constitute a miscarriage of justice, except in so far as subsection (3)
(a) and (b) furnishes examples of what may constitute a miscarriage. No doubt, it would be 
difficult or impossible and unwise to attempt a comprehensive definition of the concept of 
miscarriage of justice; it is sufficient to say that it may cover a wide variety of situations in 
which, for one reason or another, the court concludes that justice has not been done, in the 
particular circumstances of a case. However, having said that, it has never been recognised by 
the court that some general concern, or unease, in relation to a particular conviction, with no 
further specification, could be a basis upon which a conviction could be disturbed.22

However, the concept of a miscarriage of justice has a broad meaning beyond what is anticipated 
under the Act.23 For the High Court to set aside the conviction based on the Commission’s 
reference, the facts and the evidence must demonstrate “the occurrence of an identifiable 
miscarriage of justice.”24 This would be the case where, for example, the applicants were 
“deprived of a fair trial.”25 In other words, the High Court will not set aside the conviction 
if, notwithstanding the irregularity during the trial, “there is no real possibility that any other 
verdict would have been returned.”26 The test is whether the evidence which was admitted or 
excluded “was of such significance that, had it been” admitted or excluded the accused would 
not have been convicted.27 As a result, there are cases in which the Commission referred cases 
to the High Court and the Court did not find that there was a miscarriage of justice and therefore 

20 Petition- Scottish Criminal Case Review Commission in Terms of Section 194D(3) of the Criminal Procedure 
(Scotland) Act 1995 for An Opinion of The Court, para 16.

21 Harper v Her Majesty’s Advocate [2005] ScotHC HCJAC_23 (15 March 2005).
22 Harper v Her Majesty’s Advocate, para 33.
23 In Regina v Connor & Anor [2004] UKHL 2 (22 January 2004), Lord Hobhouse held that failure to convict 

a person who is guilty of an offence is a miscarriage of justice because it “is a breach of the social contract 
between the State and its citizens. It is a failure of the state to provide to citizens the protection to which they 
are entitled against the criminal activities of others. It leads to a failure of public confidence in the justice 
system and the ability of the state to maintain ‘the Queen’s peace’. It encourages vigilantes. It encourages 
intimidation and discourages witnesses from giving evidence.” He also added that: “The conviction of an 
innocent defendant is likewise serious and a breach of the defendant’s social contract with the state. It results 
in the defendant being publicly stigmatised and being subject to a criminal sanction which may be as serious 
as life imprisonment.” See paras 132–133.

24 Harper v Her Majesty’s Advocate [2005] ScotHC HCJAC_23 (15 March 2005) para 38.
25 Allison & Anor v Her Majesty’s Advocate [2006] ScotHC HCJAC_30 (17 March 2006) para 127.
26 Coubrough (His Executrix) v Her Majesty’s Advocate [2010] ScotHC HCJAC_32 (01 April 2010) para 49.
27 Ashok Kalyanjee v Her Majesty’s Advocate [2014] ScotHC HCJAC_44 (23 May 2014) para 64.
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declined to set aside convictions.28 
A convicted person has a right to make an application to the Commission asking it to refer a 
case to the High Court29 and the application can be made even after the person has served his 
sentence.30 When the Commission refers the matter to the High Court, it is considered an appeal 
and the appellant will be permitted to adduce new evidence and make submissions which may 
not necessarily be the same as those relied on by the Commission in making the reference. 
Although in many cases the Court has relied on the Commission’s submissions to set aside the 
conviction on the basis that there was a miscarriage of justice, there are instances where it has 
relied on the appellant’s submissions exclusively to set aside the conviction. In other words, it 
did not find it necessary to also consider the Commission’s submissions on the same issue.31

In addition to the issue of a miscarriage of justice, the Commission must also consider whether 
it is in the interests of justice to refer the case to the High Court. As is the case with the concept 
of “miscarriage of justice”, the Act does not define or describe what amounts to “interests 
of justice.” The Commission and the Court’s jurisprudence indicate how the Commission 
and the judges have understood these concepts. In Gordon v Scottish Criminal Cases Review 
Commission (Scotland),32 the Supreme Court held that because of the need for finality in criminal 
matters which is aimed at, inter alia, protecting the rights of the victims and the accused and 
maintaining the integrity of the criminal justice system,33

[I]t is necessary that the Commission should not merely ask itself whether a miscarriage of 
justice may have occurred, but also whether it is in the interests of justice that the case should 
be referred to the High Court; and that, in deciding the latter question, it should have regard to 
the need for finality and certainty in the determination of criminal proceedings.34

The Supreme Court held that:

the expression ‘the interests of justice’, which appears in both section 194C and section 194DA, 
is not susceptible of a precise legal definition which can be applied mechanically. It requires 
an evaluation of a broad nature, based on an assessment of the particular circumstances of 
individual cases.35

This then raises the question of the factors that courts and the Commission have considered in 
concluding that it is in the interests of justice for the case to be considered by the High Court. 
The Supreme Court held that:

[The] fact that the evidence in question was and remains undisputed is plainly relevant to 
an evaluation of whether it is in the interests of justice to make a reference. It would not 
normally be in the interests of justice to quash a conviction merely because, under the law as 
now understood, there was a lack of admissible corroboration of a fact which had never been 

28 Harper v Her Majesty’s Advocate [2005] ScotHC HCJAC_23 (15 March 2005); McCormack v Her Majesty’s 
Advocate [2005] ScotHC HCJAC_38 (31 March 2005); Ferrie v HM Advocate [2010] ScotHC HCJAC_62 
(15 June 2010) (conviction for murder); Bishop v Procurator Fiscal [2005] ScotHC HCJAC_40 (11 March 
2005); David Lilburn v Her Majesty’s Advocate [2015] ScotHC HCJAC_50 (17 June 2015) (murder); HM 
Advocate [2010] ScotHC HCJAC_44 (06 May 2010) (rape).

29 Beck & Ors, Re Petitions to the Nobile Officium [2010] ScotHC HCJAC_8 (29 January 2010) para 41.
30 Beck & Ors, Re Petitions to the Nobile Officium, para 16.
31 Mark Chamberlain-Davidson v Her Majesty’s Advocate [2013] ScotHC HCJAC_54 (05 February 2013).
32 Gordon v Scottish Criminal Cases Review Commission (Scotland) [2017] UKSC 20 (22 March 2017).
33 Gordon v Scottish Criminal Cases Review Commission (Scotland), para 28.
34 Gordon v Scottish Criminal Cases Review Commission (Scotland), para 29.
35 Gordon v Scottish Criminal Cases Review Commission (Scotland), para 45
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in dispute.36

The Court added that case law from the High Court showed that the Commission was justified 
to refer the matter to the High Court where the accused had challenged the veracity of the 
statements that had been relied on by courts to convict them. In other words, the statements in 
question should relate to a question which was an issue “at the trial and remained in dispute.”37 
The Court held that the Commission was justified in referring the matter to the High Court where, 
for example, the sheriff had misdirected the jury on the issue of admissibility of evidence.38 Even 
if the Commission concludes that there may have been a miscarriage of justice, it will not refer 
the case to the High Court if it is not in the interests of justice to refer the case. For example, if 
a substantial amount of time has passed since the applicant was convicted39 or if reducing the 
sentence imposed on the appellant does not have “any real benefit to the appellant.”40 Where the 
Commission has referred a matter to the High Court, the Court’s assessment of whether there 
was a miscarriage of justice is not limited to the issues identified by the Commission.41 
Jurisprudence from courts shows that the Commission has made references to the High Court 
relating either to the conviction or sentence of the applicants. In some of the cases, the High 
Court concluded that there was a miscarriage of justice and reduced the sentences imposed 
on the offenders.42 This  has happened in cases where the sentences were excessive.43 In other 
cases, the Court did not agree with the Commission that the sentences were excessive and 
therefore dismissed the applications.44 There are cases where the High Court found that indeed 
there was a miscarriage of justice and quashed the conviction.45 In cases where the court found 
that there was a miscarriage of justice, it has found, for example, that there was no evidence to 

36 Gordon v Scottish Criminal Cases Review Commission (Scotland), para 38.
37 Gordon v Scottish Criminal Cases Review Commission (Scotland), para 48.
38 Chamberlain-Davidson, Re Scottish Criminal Cases Review Commission [2012] ScotHC HCJAC 120 (25 

April 2012).
39 Gordon, Re Judicial Review [2013] ScotCS CSOH_13 (24 January 2013).
40 Hunter, Note of Appeal against Sentence by Moira Hunter against the Procurator Fiscal, Kilmarnock [2019] 

ScotHC HCJAC_19 (02 April 2019) para 16.
41 King v Procurator Fiscal, Dunoon [2011] ScotHC HCJAC 109 (27 October 2011) para 14 (the court found 

that there was a miscarriage of justice because the applicant was convicted of an offence that required mens 
rea although there was no evidence that he had the requisite mens rea to commit the offence).

42 See for example, Ansari v Her Majesty’s Advocate [2003] ScotHC 17 (2 May 2003) (the sentence of life 
imprisonment was reduced to nine years’ imprisonment). See also Jordan v Her Majesty’s Advocate [2008] 
ScotHC HCJAC_24 (2 May 2008) (reducing sentence); Connal v Procurator Fiscal, Stirling [2014] ScotHC 
HCJAC_57 (4 July 2014) (changing the conditions of the sentence); Stewart v Her Majesty’s Advocate 
[2005] ScotHC HCJAC_82 (30 June 2005) (reducing the sentence from fourteen years to twelve years); 
William John O’Neil v Her Majesty’s Advocate [2015] ScotHC HCJAC_68 (30 July 2015); Pacitti, Appeal 
by Liston Craig Pacitti v Her Majesty’s Advocate [2019] ScotHC HCJAC_50 (09 July 2019); Shannon v HM 
Advocate [2011] ScotHC HCJAC_12 (08 February 2011); Leith v Her Majesty’s Advocate [2005] ScotHC 
HCJAC_100 (26 August 2005); Baillie v. Her Majesty’s Advocate [2006] ScotHC HCJAC_91 (08 December 
2006)

43 Baker, Appeal Against Sentencing by Alan Robert Baker Against Her Majesty’s Advocate [2019] ScotHC 
HCJAC_17 (7 March 2019); Alexander Lewis Hutchison Reid v Her Majesty’s Advocate [2012] ScotHC 
HCJAC_150 (27 November 2012) (the order that the appellant should be detained in a mental institution 
was not supported by evidence that he had a mental condition); Colin Ross v Her Majesty’s Advocate [2013] 
ScotHC HCJAC_111 (2 October 2013) (twenty years reduced to eight years).

44 Daffurn v HM Advocate [2010] ScotHC HCJAC_53 (20 April 2010).
45 Kidd v Her Majesty’s Advocate [2005] ScotHC HCJAC_13 (17 February 2005) (murder and breach of peace); 

Milligan (John) v HM Advocate High Court of Justiciary [2016] ScotHC HCJAC_22 (23 February 2016) 
(substituted a conviction with a lesser one and reduced the sentence from ten years to seven years); Fulton v 
Her Majesty’s Advocate [2005] ScotHC HCJAC_4 (25 January 2005).
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link the applicant to the commission of the offence;46 the trial court admitted evidence that it 
should not have admitted;47 the evidence on which the conviction was based was not properly 
put before the jury;48 relevant evidence was not considered at the trial;49 and the prosecution’s 
failure to disclose the relevant evidence to the accused when the disclosure would “have been 
of real importance to the defence.”50 Otherwise, the conviction will not be set aside.51 Other 
reasons have included the fact that the scientific evidence that was relied on to convict the 
appellant was later, after his conviction, found to have been based on questionable findings,52 
and that the police suppressed the relevant evidence which, if it had been made available to the 
accused, would have been favourable to his/her defence.53 In other words, it has to be proved 
that the appellant’s trial was unfair.54 It is therefore important that the issue of the admissibility 
of evidence is closely examined if miscarriages of justice are to be minimised. In the House of 
Lords decision of Regina v Connor & Anor,55 Lord Hobhouse observed that:

It is fundamentally wrong to use the phrase ‘miscarriage of justice’ selectively as if it only 
related to perverse convictions. This presents a false picture. Most miscarriages … occur 
because of some corruption of the evidence used by the prosecution to prove guilt. Such 
corruptions may take many forms, eg non-disclosure of evidence or information favourable to 
the defence, undetected lies, undiscovered witnesses, partial or incompetent expert evidence. 
None of these involve any failure of the jury system: the verdict returned was in accordance 
with the evidence adduced at the trial. This leads on to the other reason why it presents a 
false picture: a perverse verdict of not guilty, whatever the reason for it, is also a miscarriage 
of justice. The criminal justice system has failed to convict a person whose guilt has been 
proved.56 

Where the applicant was convicted of more than one offence and a miscarriage of justice 
occurred in respect of one offence and not others, the Commission will recommend the setting 
aside of the only tainted conviction.57

In the past, the High Court could reject a reference from the Commission without hearing the 
appeal.58 In some cases it allowed the references to proceed.59 However, this “gate-keeping” 
provision was repealed.60 The effect of the repeal is that once the Commission has referred the 
case to the High Court, the High Court must hear the appeal and decide whether to set aside 

46 Fulton v Her Majesty’s Advocate [2005] ScotHC HCJAC 4 (25 January 2005); Campbell v Her Majesty’s 
Advocate [2008] ScotHC HCJAC_50 (23 September 2008).

47 McPhee v Her Majesty’s Advocate [2005] ScotHC HCJAC 137 (6 December 2005) (admitting false evidence).
48 Maguire v Her Majesty’s Advocate [2009] ScotHC HCJAC_48 (16 April 2009) para 7.
49 Gilmour v Her Majesty’s Advocate [2007] ScotHC HCJAC_48 (30 August 2007) (expert evidence was not 

considered at the trial).
50 Gair v Her Majesty’s Advocate [2006] ScotHC HCJAC_52 (11 July 2006) para 40.
51 Garland, R v [2016] EWCA Crim 1743 (21 November 2016).
52 R McGinty v Her Majesty’s Advocate [2006] ScotHC HCJAC_8 (18 January 2006).
53 Allison & Anor v Her Majesty’s Advocate [2006] ScotHC HCJAC 30 (17 March 2006).
54 Polland v HM Advocate [2010] ScotHC HCJAC 29 (9 March 2010) paras 25 and 28 (in this case the court 

dismissed the application).
55 Regina v Connor & Anor [2004] UKHL 2 (22 January 2004).
56 Regina v Connor & Anor, para 131.
57 R McGinty v Her Majesty’s Advocate [2006] ScotHC HCJAC_8 (18 January 2006).
58 See, for example, Frank Carberry v Her Majesty’s Advocate [2013] ScotHC HCJAC101 (5 September 2013).
59 See for example, RM & Anor, Re Scottish Criminal Cases Review Commission [2012] ScotHC HCJAC_121 

(25 April 2012); Chamberlain-Davidson, Re Scottish Criminal Cases Review Commission [2012] ScotHC 
HCJAC_120 (25 April 2012).

60 Frazer McCallum, SPICe Briefing on the Criminal Justice (Scotland) Bill (6 September 2003) 46–47. 
Available at https://www.parliament.scot/ResearchBriefingsAndFactsheets/S4/SB_13-55.pdf (accessed 04-
08-2020).
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the conviction. Before the High Court’s “gate-keeping” role was removed, the High Court was 
reluctant to reject references from the Commission. As a result, it set criteria that had to be met 
before it could reject a reference.
Although the Commission has the power to decide whether to refer a case to the High Court, 
its refusal to refer such a case is not beyond judicial scrutiny. The Commission must provide 
reasons for its decision and a person who is aggrieved by the Commission’s decision not to refer 
a matter to the High Court may approach the High Court to have the decision reviewed.61 The 
High Court will consider the following factors when called upon to review the Commission’s 
decision:

[T]he task of forming a view on whether a miscarriage of justice may have occurred ... has 
been entrusted by Parliament to the [Commission]. There is no statutory appeal process. The 
[Commission’s] determinations are therefore susceptible to review by the court, but only on 
conventional grounds of illegality. These are that the [Commission] have improperly exercised 
the discretion conferred on them; that is that their decision: ‘is based upon a material error of 
law going to the root of the question for determination ... [or has] taken into account irrelevant 
considerations or ... failed to take account of relevant and material considerations ... [or] 
where it is one for which a factual basis is required, there is no proper basis in fact to support 
it ... [or] if it ... is so unreasonable that no reasonable [decision maker] could have reached ... 
it.’62 

Using the above criteria, the High Court has dismissed applications in which people wanted the 
Commission’s decision not to refer the case to the High Court reviewed.63 This could be explained 
by the fact that the Commission investigates every case with “customary thoroughness” before 
referring it to the High Court.64 However, if the applicant is of the view that the Commission erred 
by not referring his/her case to the High Court, he/she can ask the Commission to reconsider 
its position. In such a case, the Commission can investigate the matter further or will entertain 
more submissions from the offender and may refer the case to the High Court if there is new 
evidence which shows that a miscarriage of justice may have occurred and it is in the interests 
of justice to refer the matter to the High Court.65 If, after further investigations, the Commission 
is still of the view that there is no reason to refer the case to the High Court, it will decline to 
do so.66

3  COMPENSATION FOR MISCARRIAGE OF JUSTICE OR WRONGFUL    
 CONVICTIONS 

One of the important issues is what happens after a conviction has been set aside on the basis 
that a person was wrongfully convicted. Apart from the fact that the victim must be released 

61 Megrahi v Her Majesty’s Advocate [2008] ScotHC HCJAC_58 (15 October 2008) para 71.
62 Sheridan, Reclaiming Motion Thomas Sheridan against the Scottish Criminal Cases Review Commission 

[2019] ScotCS CSIH_23 (10 April 2019) para 72 [Quotation marks in the original]. See also Quinn v Criminal 
Cases Review Commission [2020] NIQB 24 (11 March 2020) para 56.

63 See for example, Sheridan, Reclaiming Motion Thomas Sheridan against the Scottish Criminal Cases 
Review Commission [2019] ScotCS CSIH_23 (10 April 2019); Raza, Re Application for Judicial Review 
[2007] ScotCS CSOH_152 (24 August 2007); BM & Ors, Re Application for Judicial Review [2006] ScotCS 
CSOH_112 (19 July 2006); Young (Ap), Re Judicial Review [2013] ScotCS CSOH_183 (26 November 
2013); Reclaiming Motion by Paul Vincent Kelly for Judicial Review of a Decision of the Scottish Criminal 
Cases Review Commission [2021] ScotCS CSIH_57 (18 October 2021) para 6.

64 Gordon v Her Majesty’s Advocate [2009] ScotHC HCJAC_52 (24 April 2009) para 9.
65 Carroll & Anor v Her Majesty’s Advocate [2011] ScotHC HCJAC 582 (15 June 2011) para 2; ST v Her 

Majesty’s Advocate [2014] ScotHC HCJAC_31 (11 April 2014) paras 5–6; Reid v HM Advocate [2012] 
ScotHC HCJAC18 (3 February 2012) para 11.

66 William Beck v Her Majesty’s Advocate [2013] ScotHC HCJAC_51 (30 April 2013) paras 24–25.
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from custody, if he/she was serving a custodial sentence, his or her criminal record must be 
expunged. In addition, it may be necessary for such a person to be compensated for the wrongful 
conviction or miscarriage of justice. This explains the importance of Article 14(6) of the 
ICCPR. In some African countries such as Ghana67 and Seychelles68 Article 14(6) of the ICCPR 
has been incorporated into domestic legislation. Although South Africa ratified the ICCPR, 
Article 14(6) has not yet been domesticated and as a result, a person who has been wrongfully 
convicted cannot invoke it in any South African court as a basis for his/her compensation.69 
In South Africa, a person who has been wrongfully convicted has to institute a civil claim 
(delictual claim).70 In Scotland, there are two schemes of compensation for miscarriage of 
justice – the statutory scheme under section 133 of the Criminal Justice Act (1988) and the ex 
gratia scheme. More will be said about each of these schemes below. In July 2020, following 
an information request on the basis of the Freedom of Information Act (2002) (Scotland), the 
Scottish government (the Justice Directorate) released the statistics on the number of miscarriage 
of justice applications made between 1999 and June 2020. The statistics, which do not specify 
the number of applications per scheme, show that during this period, 88 applications were 
received.71 Of these, 49 were rejected, 22 were accepted, nine were discontinued (the applicants 
withdrew the applications or failed to supply more information to the government), one was on 
hold and two were active.72 The discussion starts with the statutory scheme.

3 1  The Statutory Scheme

Compensations for wrongful convictions are governed by section 133 of the Criminal Justice 
Act (1988) which provides that:

(1) Subject to subsection (2) below, when a person has been convicted of a criminal offence 
and when subsequently his conviction has been reversed or he has been pardoned on the 
ground that a new or newly discovered fact shows beyond reasonable doubt that there has 
been a miscarriage of justice, the Secretary of State shall pay compensation for the miscarriage 
of justice to the person who has suffered punishment as a result of such conviction or, if he 
is dead, to his personal representatives, unless the non-disclosure of the unknown fact was 
wholly or partly attributable to the person convicted.

(1A) The Scottish Ministers may by order provide for—(a) further circumstances in respect 
of which a person (or, if dead, the person’s representatives) may be paid compensation for a 
miscarriage of justice; (b) circumstances in respect of which a person (or, if dead, the person’s 
representatives) may be paid compensation for wrongful detention prior to acquittal or a 

67 See generally, Mujuzi “Compensation for Wrongful Conviction in Ghana” (2019) Commonwealth Law 
Bulletin 257–276.

68 Article 19(13) of the Constitution of Seychelles (1993). In Sagwe v R (SCA CR. 02/2015) [2016] SCCA 
15 (12 August 2016), the Court of Appeal held that for a person to qualify for compensation under Article 
19(13), he had to prove that he is innocent of the offence of which he was convicted. See also Serret v 
Attorney-General (CP 4/2013) [2013] SCCC 8 (29 October 2013).

69 In Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and 
Fraud in the Public Sector Including Organs of State and Others 2021 (11) BCLR 1263 (CC) paras 108–110, 
the Court held that the ICCPR does not have direct application in South African courts.

70 For an attempt at this, see Nohour and Another v Minister of Justice and Constitutional Development 2020 
(2) SACR 229 (SCA) (26 March 2020). In Songo v Minister of Police and Others (220/2021) [2022] ZASCA 
43 (5 April 2022) para 11, the Court observed that one of the questions for the High Court to was “whether 
the common law should be developed to accord him [the appellant] a cause of action to claim for damages 
for being convicted and incarcerated when he was innocent of the charges preferred against him.”

71 See Justice Directorate “Miscarriages of Justice Compensation Schemes: FOI Release” (28 July 2020). 
Available at https://www.gov.scot/publications/foi-202000047674/ (accessed 20-08-2020).

72 Ibid. 
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decision by the prosecutor to take no proceedings (or to discontinue proceedings).

(2) No payment of compensation under this section shall be made unless an application for 
such compensation has been made to the Secretary of State.

A person who makes an application for compensation under section 133(1) must do so 
within three years of the reversal of the conviction or the acquittal.73 However, in exceptional 
circumstances, an application made outside of this period may be accepted.74 Section 133(5) 
provides for different circumstances in which a conviction is taken to have been reversed. These 
include cases where a conviction was reversed pursuant to a reference by the Scottish Criminal 
Case Review Commission. The broad category of cases in which a decision is considered 
reversed for the purpose ohf section 133 means, inter alia, that a person does not have to 
be innocent of the offence of which he was convicted and punished for him to qualify for 
compensation under the statutory scheme.75 The Secretary for Justice decides whether a person 
should be compensated and the amount to be paid to him/her.76 Section 133(4A) provides for 
the factors that have to be considered by the assessor in determining the compensation to be 
awarded to the person who has suffered a miscarriage of justice. It is to the effect that:

In assessing so much of any compensation payable under this section to or in respect of a person 
as is attributable to suffering, harm to reputation or similar damage, the assessor shall have 
regard in particular to—(a) the seriousness of the offence of which the person was convicted 
and the severity of the punishment resulting from the conviction; (aa) the seriousness of the 
offence with which the person was charged or detained (but in respect of which offence the 
person was not convicted); (b) the conduct of the investigation and prosecution of the offence; 
and (c) any other convictions of the person and any punishment resulting from them.

For a person to be compensated under the statutory scheme, he or she should have suffered 
punishment. Section 133(6) provides that “a person suffers punishment as a result of a 
conviction when sentence is passed on him for the offence of which he was convicted”. In 
other words, for compensation under the statutory scheme, a person must have been convicted 
and a sentence imposed on him. The sentence in question does not necessarily have to be 
imprisonment (custodial sentence). This is so because section 133(6A) provides that “a person 
suffers punishment as a result of conviction also where (in relation to the conviction) the 
court imposes some other disposal including by way of—(a) making a probation order, or (b) 
discharging the person absolutely”.
Section 133 of the Act gives effect to Articles 14(6) of the ICCPR.77 Therefore, for a court to 
interpret section 133, it needs a clear understanding of Article 14(6) of the ICCPR.78 However, 
because Article 14(6) of the ICCPR is limited to cases where a fact is discovered after the 
appeal process has been exhausted, section 133(1A) empowers the Scottish Ministers to make 
provision for compensation to people who would not ordinarily qualify for compensation under 
section 133(1). 
The miscarriage of justice contemplated in section 133 is not what a person on the street would 
regard as a miscarriage of justice. But rather what the legislator considers to be a miscarriage 

73 Section 133(2AA).
74 Section 133(2AB).
75 However, in England, Wales and Northern Ireland, a person must be innocent before he/she can be 

compensated. See Hallam, R (on the application of) v Secretary of State for Justice [2019] UKSC 2 (30 
January 2019).

76 Sections 133(3) and (4).
77 Dinnell, Re Judicial Review [2013] ScotCS CSOH_204 (27 December 2013) para 11.
78 Boyle, Re Application for Judicial Review [2008] NICA 35 (21 July 2008) para 13.
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of justice within the meaning of the section.79 For a person’s case to fall under the statutory 
scheme, the appeal should have been made outside of the stipulated time. In other words, it 
should have been made outside the “statutory time limit” as opposed to an appeal which is still 
active.80 The Scottish High Court held that exoneration is not one of the conditions for a person 
to be compensated under the statutory scheme.81 Those who do not qualify for compensation 
under section 133 would have to apply for compensation under the ex gratia scheme.82 In 
practice, some applicants submit their claims under both schemes and the Secretary for Justice 
has to decide the scheme which is applicable to the facts of the case.83 We now turn to the ex 
gratia scheme.

3 2  Ex Gratia Scheme

The ex gratia scheme does not flow from Article 14(6) of the ICCPR directly. However, its 
background is closely linked to the statutory scheme. This is so because on 23 January 1986 
when the Secretary of State for Scotland was responding to a written Parliamentary question on 
giving effect to Article 14(6) of the ICCPR in Scotland, he stated that:

I am, moreover, prepared to pay compensation to people who … have spent a period in custody 
following a wrongful conviction or charge, where I am satisfied that this has resulted from 
serious default on the part of a member of a police force or of some other public authority; 
and there may be exceptional circumstances that justify compensation in cases outside these 
categories.  I will not, however, be prepared to pay compensation simply because at the trial or 
on appeal the prosecution was unable to sustain the burden of proof beyond reasonable doubt 
in relation to the specific charge that was brought…84

However, in his written submission, the Secretary of State did not describe or define the 
exceptional circumstances. On the same day, in his oral submission in Parliament, the Secretary 
gave an example of what would amount to “exceptional circumstances.” He explained that “in 
particular, facts may have emerged at trial, or on appeal within time, that completely exonerates 
the accused person.”85 In other words, the ex gratia scheme is based on Ministerial Policy 
Statement.86 The Scottish Ministers informed Parliament in September 1999 that the same 
policy was still in place.87 A similar policy was applicable in Northern Ireland88 and to England 
and Wales89 before it was abolished.90 Therefore, case law from courts in these jurisdictions is 

79 Bateman & Anor, R (on the application of) v Secretary of State for the Home Department [1994] EWCA Civ 
36 (17 May 1994) para 20.

80 Dinnell, Re Judicial Review [2013] ScotCS CSOH_204 (27 December 2013) para 29.
81 Desmond Dinnell (AP) v The Scottish Ministers for Judicial Review [2015] ScotCS CSIH_7 (20 January 

2015) para 39.
82 McFarland, Re Application for Judicial Review [2002] NICA 28 (28 June 2002) para 11.
83 See, for example, Dinnell, Re Judicial Review [2013] ScotCS CSOH_204 (27 December 2013).
84 Quoted in Dinnell (AP) v The Scottish Ministers for Judicial Review [2015] ScotCS CSIH 7 (20 January 

2015) para 23.
85 Quoted in Dinnell (AP) v The Scottish Ministers for Judicial Review, para 24.
86 Dinnell (AP) v The Scottish Ministers for Judicial Review, para 28.
87 Dinnell (AP) v The Scottish Ministers for Judicial Review, para 25.
88 Worton, Re Judicial Review [2010] NIQB 14 (9 February 2010) para 8 (Northern Ireland). The Court noted 

that the ex gratia scheme was discontinued in Northern Ireland in April 2006 although it still applied to those 
who were convicted before then. See also Boyle, Re Judicial Review [2007] NIQB 88 (24 October 2007) para 
33.

89 Bateman & Anor, R (on the application of) v Secretary of State for the Home Department [1994] EWCA Civ 
36 (17 May 1994) para 5, 9 and 13.

90 For the background leading to the abolition of the ex gratia scheme in England and Wales, see Bhatt Murphy 
(a firm), R (on the application of) v The Independent Assessor [2008] EWCA Civ 755 (09 July 2008).
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important in understanding the circumstances in which a person can be compensated on the 
basis of the ex gratia scheme. 
For a person to qualify for compensation under the ex gratia scheme, it is not a requirement 
that he/she should have been exonerated by a court for the offence he/she is alleged to have 
committed. As the High Court held:

Scottish ministers have a wide discretion in considering whether or not payment should be 
made under the ex gratia scheme. It seems to me that it exists to allow such payment to be made 
even though a conviction is quashed in the course of what can be termed ‘the normal appeal 
procedure’ in accordance with the provisions of the 1995 Act. For example, if it emerges 
during the course of a trial or during the appeal process thereafter that the conviction resulted 
from malpractice on the part of a police officer, then although not falling within section 133, 
compensation could be paid. Outside that category of case, exceptional circumstances include 
facts emerging at trial or on appeal within time that completely exonerate the accused person.91

In this case, the High Court suggests that there are two broad categories in terms of which a 
person qualifies for compensation under the ex gratia scheme. In the first category, you have 
cases where a person, who may have committed an offence, was convicted by a lower court and 
on appeal his conviction was set aside because of, for example, malpractice from the police. 
This could, for example, be the suppression of evidence. In the second category, a person 
qualifies for compensation if there are exceptional circumstances during the trial or appeal that 
“completely exonerate the accused person”. In this case, the facts show that the accused did not 
commit the offence. When a person makes an application for compensation, “[t]he Ministers 
ask a wholly different question as to whether on all the evidence, and their own investigation, 
there has been serious default within the meaning of the scheme”.92 In finding out whether there 
was a serious default, the Minister will, inter alia, look at the court judgment which formed the 
basis of the applicant’s acquittal and all the evidence given by the witnesses at the trial.93

For the applicant to be compensated, he/she must demonstrate that the “alleged serious default 
caused a wrongful conviction”.94 This could be proved by the comments that a court made 
in setting aside the appellant’s conviction on appeal.95 In McCreight, Re Judicial Review96 
the Court referred to previous case law on compensation under the ex gratia scheme both in 
England and Scotland and held that “[i]t should … be borne in mind that under the scheme 
‘serious default’ is a very high threshold”.97 The Court added that case law shows that “[w]
here serious default was found it was so egregious as to be plain … and where something was 
exceptional the court would ‘know it when it saw it’.”98 It appears that the reason why Ministers 
impose a high threshold for compensation under the ex gratia scheme is to save public money. 
Courts have not found anything wrong with this justification especially in light of the fact that 
the ex gratia scheme is not provided for in legislation.99

Because the ex gratia scheme is not provided for in legislation, terms such as members of “other 
public authority” and “exceptional circumstances” are not defined. The lack of clear guidelines 
on what amounts to exceptional circumstances or serious default prompted courts in England 

91 Dinnell, Re Judicial Review [2013] ScotCS CSOH_204 (27 December 2013) para 30
92 McCreight, Re Judicial Review [2016] ScotCS CSOH_40 (9 March 2016) para 15.
93 McCreight, Re Judicial Review para 32.
94 McCreight, Re Judicial Review para 34.
95 McCreight, Re Judicial Review para 34.
96 McCreight, Re Judicial Review.
97 McCreight, Re Judicial Review para 36.
98 McCreight, Re Judicial Review para 48.
99 Worton, Re Judicial Review [2010] NIQB 14 (9 February 2010) paras 13 and 14.
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and Wales (before the ex gratia scheme was abolished) to call upon the relevant Secretary to 
clarify or simplify these circumstances.100 The House of Lords also called upon the Secretary 
to explain whether judges, magistrates and the jury could be categorised as “public authority” 
for the purposes of the scheme.101 Following this recommendation, the Scottish government 
clarified that “[p]ublic authorities do not include members of the judiciary – for example, judges. 
A case where there was an error by a judge will not be eligible for compensation unless there 
are exceptional circumstances that would justify the payment of compensation”.102 However, 
case law from England and Wales shows that a prosecutor is included as a member of the public 
authority. In Raissi, R (on the application of) v Secretary of State for the Home Department103 
the Court held that there is no need that the applicant should have been convicted of an offence 
because “in a case where there has been serious default by the CPS [prosecutors] or police in 
the context of extradition proceedings, the ex gratia scheme must apply”.104 It could therefore 
be argued that even in Scotland, prosecutors are members of the public authority. Otherwise, 
they would have been expressly excluded from this category as was the case with members of 
the judiciary.
Although the standard for “serious default” by a member of a public authority is high, the 
statistics above show that since 1999, 22 individuals were compensated for miscarriage of 
justice. The problem is that the statistics do not indicate whether these were statutory of ex 
gratia compensations. However, case law from England, Wales and Northern Ireland provides 
some examples where people have met this standard, and courts have held that their cases 
should be considered for compensation under the ex gratia scheme. Examples of serious default 
have included cases where the police made false statements to the court about the applicant’s 
alleged involvement in the commission of the offence which led to the court dismissing his 
application for bail. Such conduct by the police “would be capable of amounting to serious 
default which had a causative effect on the decision to remand in custody”.105 Another example 
was where the prosecutors knew that the extradition process was an abuse of process but they 
nevertheless opposed the applicant’s application for bail and leading to his lengthy detention.106 
This is the case for example, where there is evidence to show that the extradition proceedings 
“were brought for an ulterior motive and that the opposition to bail, based on unsubstantiated 
assertions, was also an abuse”.107 Another example is where the police fabricated evidence that 
was used to convict the accused for offences he did not commit.108

Conversely, courts have not found serious default in cases where there was “nothing oppressive 
or improper” in the manner in which the police obtained the inadmissible confession from the 
applicant;109 where fresh evidence shows that the accused may not have committed the offence 
for which he was convicted and sentenced to life imprisonment although released on appeal;110 
where the police gave incorrect evidence at the accused’s trial contributing to his conviction 
100 Daghir & Ors, R (on the application of) v Secretary of State for Home Department [2004] EWHC 243 

(Admin) (13 February 2004) para 116.
101 McFarland, Re (Northern Ireland) [2004] UKHL 17 (29 April 2004) para 30.
102 See “Miscarriage of Justice: Apply for Compensation” 1 May 2019. Available at https://www.mygov.scot/

compensation-miscarriage-justice/eligibility/ (accessed 20-08-2020).
103 Raissi, R (on the application of) v Secretary of State for the Home Department [2008] EWCA Civ 72 (14 

February 2008).
104 Raissi, R (on the application of) v Secretary of State for the Home Department, para 147.
105 Raissi, R (on the application of) v Secretary of State for the Home Department, para 134.
106 Raissi, R (on the application of) v Secretary of State for the Home Department, para 141.
107 Raissi, R (on the application of) v Secretary of State for the Home Department, para 146.
108 Boyle, Re Application for Judicial Review [2008] NICA 35 (21 July 2008).
109 Worton, Re Judicial Review [2010] NIQB 14 (9 February 2010) para 15 (Northern Ireland).
110 McCreight, Re Judicial Review [2016] ScotCS CSOH_40 (9 March 2016).
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provided that they had not committed perjury;111 where the appellant was convicted on the basis 
of a law that was later declared invalid;112 and where the appellant’s trial was found to have 
been unfair because he was denied the right to legal representation.113 Also where the police 
followed the relevant law at the time and denied the applicant access to his lawyer before he 
made a confession.114 
If a person does not qualify for compensation on the ground that there was serious default 
on the member of a public authority, he/she may qualify for compensation under exceptional 
circumstances. As the England and Wales High Court held:

ex gratia payments will only be made ‘in exceptional circumstances’ and that the scheme 
comprises two limbs. The first limb is concerned with circumstances in which custody 
follows a wrongful conviction or charge that has resulted from ‘serious default on the part 
of a member of a police force or of some other public authority’. The second limb embraces 
other ‘exceptional circumstances’, of which facts amounting to a complete exoneration are 
but an example.115

The England and Wales Court of Appeal held that:

The ‘exceptional circumstances’ provision in the second paragraph of the scheme cannot be 
read as a free-standing route, entitling an applicant to compensation for unjustified detention 
provided that the merits were sufficiently strong. In our view, the second paragraph must be 
understood to provide flexibility to grant compensation where the circumstances do not fit 
entirely into the requirements of the first paragraph [serious default] but are akin to those 
requirements and are of real merit.116  

In terms of the ex gratia scheme, the Minister has wide discretion to determine what amounts 
to exceptional circumstances.117  However, the High Court of Scotland held that “whatever the 
words ‘exceptional circumstances’ encompass, it does not encompass a case based simply on 
the fact that the prosecution was unable to sustain the burden of proof beyond reasonable doubt 
in relation to the specific charge”.118 The Court made it clear that exoneration is not “a condition 
which must be fulfilled before an ex gratia payment is made”.119 The Court added that:

The ex gratia scheme does not envisage the payment of compensation merely as a result 
of acquittal on appeal. An acquittal because ‘the prosecution was unable to sustain the 
burden of proof beyond reasonable doubt in relation to the specific charge that was brought’, 
falls to be regarded as a normal incident of a properly functioning criminal justice system, 
notwithstanding that the successful appellant may have spent a period of time in custody. For 
compensation to be payable there must have been default on the part of the police or other 

111 Boyle, Re Judicial Review [2007] NIQB 88 (24 October 2007) para 39.
112 Bateman & Anor, R (on the application of) v Secretary of State for the Home Department [1994] EWCA Civ 

36 (17 May 1994) para 22.
113 Taylor, R (on the application of) v Secretary of State for the Home Department [2002] EWHC 2761 (Admin) 

(20 December 2002).
114 Magee, Re Application for Statutory Review [2004] NIQB 57 (16 September 2004).
115 Taylor, R (on the application of) v Secretary of State for the Home Department [2002] EWHC 2761 (Admin) 

(20 December 2002) para 2.
116 Raissi, R (on the application of) v Secretary of State for the Home Department [2008] EWCA Civ 72 (14 

February 2008) para 154.
117 Bateman & Anor, R (on the application of) v Secretary of State for the Home Department [1994] EWCA Civ 

36 (17 May 1994) para 23.
118 Desmond Dinnell (AP) v The Scottish Ministers for Judicial Review [2015] ScotCS CSIH_7 (20 January 
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public authority, or ‘exceptional circumstances’.120

Exceptional circumstances could include a serious “judicial error or misconduct”.121 These have 
included the fact that the applicant spent seven and a half years in prison for an offence he did 
not commit122 and that applicant was “completely exonerated” of the allegations upon which he 
had been detained in an extradition application.123

Although the Minister has the discretion to decide who should be compensated under the ex 
gratia scheme, his/her decision is not beyond scrutiny. In Dinnell, Re Judicial Review124 the 
court held that:

If the decision was one which was open to the Scottish ministers to make in the particular 
circumstances, I accept that this court could not interfere … However, such a decision [is 
reviewable but it] would have to be shown to be unreasonable, irrational or nonsensical before 
this court could proceed to interfere with it.125

Indeed, there is case law to show that where the High Court has set aside the Minister’s decision 
to refuse to compensate victims of wrongful convictions or miscarriages of justice.126

4  CONCLUSION

In this article, the author has discussed the issue of addressing wrongful convictions or 
miscarriages of justice in Scotland. Although the schemes for compensating those who have 
been wrongfully convicted or have suffered miscarriages of justice have been in place for many 
years, it is not clear why very few people have been compensated between 1999 and June 2020. 
The government did not publish the grounds on which most of the applications were rejected. 
However, the high rejection rate could be attributed to the high threshold to be met before a 
person can be compensated. The government may have to reconsider this threshold and ensure 
that every person who has been wrongfully convicted or who has suffered a miscarriage of 
justice is compensated. This is so because such a person’s rights would have been violated in 
the process. This would be in line with the approach followed in many European countries. 
As the Grand Chamber of the European Court of Human Rights noted in Allen v The United 
Kingdom127 in many European countries “compensation is essentially automatic following a 
finding of not guilty, the quashing of a conviction or the discontinuation of proceedings”.128 
The conditions which have to be met before the Commission can refer a case to the High 
Court may also have to be reduced so that the number of people whose cases are referred by 
the Commission to courts increases. As mentioned above, for the Commission to refer a case 
to the High Court, the Commission must be satisfied that two conditions have been met: that 
a miscarriage of justice may have occurred; and that it is in the interests of justice to refer 
such a case. Doing away with one of the requirements could increase the pool of people to 
be compensated or to have their convictions or sentences set aside. This approach has been 
followed, for example, in New Zealand. Section 17 of the New Zealand Criminal Cases Review 

120 Desmond Dinnell (AP) v The Scottish Ministers for Judicial Review, para 10.
121 Magee, Re Application for Statutory Review [2004] NIQB 57 (16 September 2004) para 9. The appeal was 
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Commission Act129 provides that “[t]he Commission may refer a conviction or sentence to the 
appeal court if the Commission, after reviewing the conviction or sentence, considers that it is 
in the interests of justice to do so”. In this case, the Commission is not required to consider the 
question of a miscarriage of justice and the Act provides the factors that the Commission has 
to consider in determining whether it is in the interests of justice to refer the case to court for 
review.130  Since the New Zealand Criminal Cases Review Commission only started operating 
in July 2020,131 it is early to assess how it has exercised its mandate.

129 Criminal Cases Review Commission Act No. 66 of 2019.
130 Section 17(2) provides that “[i]n deciding whether to refer a conviction or sentence, the Commission must 

have regard to—(a) whether the eligible person has exercised their rights of appeal against the conviction or 
sentence; and (b) the extent to which the application relates to argument, evidence, information, or a question 
of law raised or dealt with in proceedings relating to the conviction or sentence; and (c) the prospects of the 
court allowing the appeal; and (d) any other matter that the Commission considers relevant”.

131 Meriana Johnsen, “Five New Appointments to Criminal Cases Review Commission” 3 June 2020. Available 
at https://www.rnz.co.nz/news/te-manu-korihi/418197/five-new-appointments-to-criminal-cases-review-
commission (accessed 21-08-2020).


